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Court of Appeals of the District of Columbia. 

I 

No. 3086. | 

Barney Liebman et al., &c., Appellants, : 

vs. | 

F. II. Fromm, &c. 

a Supreme Court of the District of Columbia. 

At Law. No. 59877. 

F. II. Fromm, Trading as F. H. Fromm & Co., Plaintiff, 


Barney Liebman and Abraham Liebman, Tradingj as Liebman 

Bros., Defendants. 

United States of America, 

District of Columbia, ss: ; 

Be it 

hereinafte^mentioned, the following papers were ftl<^ and proceed- 
ings had, in the above-entitled cause, to wit. I 

1 A ffidavit of Merit. 

Filed January 8, 1917. 

In the Supreme Court of the District of Colombia. 

At Law. No. 59877. j 

F. II. Fromm, Trading as F. II. Fromm &|Co., 

versus 

. BARNEY Liebman and Abraham Liebman, Tradiiig as Liebman 

Bros. 

State of Pennsylvania, 

City of Philadelphia, ss: \ 

F H. Fromm being first duly sworn on oath depoj and|a^ that 
he is the plaintiff herein and has personal knowledge of the atter* 
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J. BARNEY LIEBMAN ET AL., AC., VS. F. H. FROMM, AC. 

herein stated. That Barney Liehnmn and Ahraham Liebman, trad¬ 
ing as Liebman Brothers tlie defendant in said suit is indebted to said 
plaintiff in the sum of $330.00/100, and interest thereon at six per 
cent, per annum from September 9, 1916 for goods sold and deliv¬ 
ered by the plaintiff to the defendant at the latter’s request, the said 
goods l>eing of the kind and quality ordered by the defendant and 
being the same described in an itemized statement of account hereto 
annexed and marked “Exhibit A”, to which reference is hereby 
made. That the said goods are of the value shown by said state¬ 
ment, and the said sum of $330.00/100 and interest thereon at six 
per centi per annum from September 9, 1916 is due and 
2 owing by the defendant to the plaintiff, by reason of the prem¬ 
ises, exclusive of all set offs and just grounds of defense. 

F. H. FROMM. 

Subscribed and sworn to before me this 27th day of October 1916. 

[seal.] RUTHERFORD S. BATES, 

Notary Public. 

Commission Expires Jan’y 21, 1917. 

II. WINSHIP WHEATLEY, 

Attorney for Plaintiff. 


Affidavit of Defense. 

Filed January 8, 1917. 

******* 
District of Columbia, To wit: 

A. Liebman, being first duly sworn on oath, deposes and says: 
that he is a member of the firm of Liebman Brothers named as de¬ 
fendants in the above action and that said defendants have a good, 
valid and meritorious defense to part of said action, to wit, to the sum 
of One Hundred and Seventy Dollars ($170.00) by reason of the 
following facts: 

A short time prior to the time when plaintiffs shipped the mer¬ 
chandise referred to in this action, to the defendants, they had sold 
to said defendants, through the same broker that obtained the order 
for the merchandise mentioned in plaintiff’s affidavit, a shipment of 
mackerel at Fifteen Dollars ($15.00) per barrel. This shipment was 
accepted and paid for by defendants. Later the same broker called 
and offered to duplicate to defendants twenty (20) barrels 
3 of exactly the same mackerel as those in the earlier shipment 
referred to above, but not at $15.00 per barrel, but at $16.50 
on account of the advance in price. Said broker, who was acting in 
this matter for the plaintiff, distinctly and expressly represented that 
the mackerel was of the exact kind and quality as those previously 
ordered, which had been very satisfactory and acceptable to the trade 
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of the defendants, who are wholesale grocers. Within a short time 
after the order was placed, the mackerel was delivered to defendants, 
and assuming the plaintiff had kept faith with the defendants and 
complied with the terms of the sale, they caused no inspection to he 
made, and they were not aware of any deceit or fraud practiced upon 
them until a number of weeks had passed and numerous customers 
complained to the defendants on account of the mackpral and de¬ 
fendants were compelled to take back said mackerel on account of 
the poor quality and not coming up to the former mackbrel. It was 
then too late to return the shipment to plaintiff in totj>, inasmuch 
as a part of the order had been sold and delivered to customers. 
Plaintiff was immediately advised of the situation and vfas requested 
to take back such mackerel as was then left or to make an allowance 
on account of the inferior quality, but lie declined to dp either. 

Affiant further says that said plaintiff practiced fraud and deceit 
upon them by shipping a poorer grade and quality of merchandise 
than that they purchased and the grade and quality of merchandise 
that had been shipped is not worth in the market, over $8.00 per 
barrel, which amount defendants tender to plaintiff and prays 
4 that this suit be hence dismissed with their jcosts in the 


premises. 


A. LJEBMAN. 


Subscribed and sworn to before me this 20th day qf November 
A. D. 1916. 

[seal.] JOS. L. TEPPER, 

Notary Public, D. C. 


Notice of Recoupment. 

Filed January 8, 1917. 

* * * * * * ! * 

Now come the defendants by and through their attorneys, Tepper 
and Gusack, and give notice that at the trial of this cause they will 
claim to recoup plaintiff’s demand, because thev say that the sum 
of money demanded of them in plaintiff s affidavit of nierit is a part 
of the consideration, which the defendants agreed to pgy to plaintiff 
for furnishing merchandise of a certain grade and quality and the 
defendants sav that in fact said plaintiff failed to furpish the mer¬ 
chandise of the grade and quality agreed to, but did furnish mer¬ 
chandise of a very much inferior quality, and defendants by reason 
of the premises, have been a dm aged to the extent of at least One 
Hundred and Seventy Dollars ($170.00) and they claim to recoup 
the sum against plaintiff’s demand. 

TEPPER & GUSACK, 
Attorneys for defendants. 
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BARNEY L1EBMAN* ET AL., AO., 


VS. F. II. FROMM, AC. 


5 Notice of Appeal. 

Filed January 8, 1917. 

* * * * * * * 

To AV. IT. Wheatley, Esq., Attorney for Plaintiff: 

You are hereby notified that we, this 21st day of December, 191 fi, 
note an appeal from ihe judgment rendered in the above entitled 
cause and that we shall on the 2(>th day of December 1916 at the 
hour of 2 o’clock P. M. in the Municipal Court of the District of 
Columbia offer Albert Sigmund residing at 2802 27th Street, North¬ 
west or Aaron Ooldstein, residing at 1080 North Capitol Street, 
Northwest, as surctv on the undertaking to be entered into herein. 

TEPPER & CUSACK. 

A Homey s for Defendants. 

******* 
Objection to Appeal Bond. 

Filed January 8, 1917. 

******* 

The plaintiff objects to the approval of the appeal bond in this 
case because his counsel was served with notice of appeal specifying 
that one surety or another would be offered by the appellants. Plain¬ 
tiff submits that the specification of the names in the alternative is a 

specification of neither surety. 

! H. WINSIIIP WHEATLEY, 

A ttomey for Plaintiff. 

(Endorsed:) Dec. 20, 1910. Within objection overruled after 
hearing. M. M. Doyle, Judge. 


6 Special Appearance of Appellee. Motion to Dismiss Appeal. 

Filed February 6, 1917. 

******* 

The plaintiff specially appearing for the purpose of this motion 
and none other, moves the court to dismiss the appeal herein, on the 
ground that no sufficient notice of appeal was given and no sufficient 
notice of approval of the surety on the appeal bond was given by the 
appellant to the plaintiff. The notice of appeal specified that one or 
another surety would be offered and the plaintiff submits that the 
specification of the names in the alternative is specification of neither 
surctv 

F. H. FROMM, Plaintiff, 

By H. WINSHTP WHEATLEY, 

//is- Attorney, Appearing for the Purpose 

of This Motion and None Other. 
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BARNEY LIEBMAN ET AL., AC V VS. F. H. FROMM, AC. 


Opinion of the Court. 


* 

In this case there is a motion to dismiss the appeal from the judg¬ 
ment in the Municipal Court because the notice of appeal specified 
the names of two persons in the alternative form to t|e offered as 
surety on the undertaking on appeal. 

The only question is whether Section 2 of Rule 15, of the rules 
regulating practice before the Municipal Court of the District, permit- 
such a notice. The rule provides in substance that in all cases after 
suit filed, where a bond or undertaking is required by law to 

7 be approved by the court, such approval shall hot be made 
except upon two clear days’ notice of application for such ap¬ 
proval in writing to the opposite party, and that without such notice 
or a waiver thereof such approval shall not be operative. The rule 
then states explicitly: 

“Such notice shall contain the name and address of the proposed 
surety, or in ease of a corporation surety, then the name and address 
of the resident agent of such corporation.” 

The Court of Appeals has held that this rule is not inconsistent 
with, but in aid of, Section 31 of the Code, which provides that no 
appeal from a judgment of the Municipal Court shall bq allowed un¬ 
less the appellant, with sufficient surety approved by a judge of the 
Municipal Court, shall within sixty days after judgment enter into 
an undertaking to satisfy and pay whatever final judgment may be 
recovered in the appellate court. 

After judgment had been entered against the defendants in this 
case in the Municipal Court, and within the time provided by the 
statute for taking an appeal, the defendants served upon the plaintiff 
a notice otherwise in compliance with Section 2 of Rple 15 of the 
rules of the Municipal Court, but containing this statement as to the 
surety: 

“We shall, on December 2fi, 1013, at 2 o’clock P. M., in the Mu¬ 
nicipal Court of the District of Columbia, offer Albert Sigman, re¬ 
siding at 2802 27th Street, N. W., or Aaron Goldstein!, residing at 
1030 N. Capitol Street, as surety on the undertaking tp be entered 
into herein.” 

The provision of the rule requiring that the notice phall contain 
the name and address of the proposed surety being a reasonable pro¬ 
vision in aid of the statute, failure to comply therewith constitutes; 
of course, valid ground for granting a motion to dismiss the appeal. 
The simple question in this case, therefore, is whether or not 

8 the stating of the names of two sureties in the alternative 
form makes the notice in fact no notice, on the ground that it 

is the specification of neither person and therefore is the specifica¬ 
tion of no person who is to be offered as a surety. 

In the case of Cronin vs. Crooks (143 N. Y., 352), there was a 
warrant of attachment issued under the provisions of the New York 


Filed March 8, 1917. 

****** 
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BARNEY LIEBMAN ET AL., <SC V VS. F. II. FROMM, &C. 


Code of Civil Procedure, sec. 641, which requires that the warrant 
shall “briefly recite the .around of attachment” in a case where the 
plaintiff proceeded under the law hy filing an affidavit setting forth 
a certain disposition of the defendant's property in fraud of her 
creditors. The warrant granted upon the affidavit recited that the 
defendant “has assigned and disposed of or is about to assign and 
dispose of her property.” The Court held that the warrant did not 
comply with that portion of the provisions of sec. 641 of the Code of 
Civil Procedure which required that the warrant “must briefly recite 
the ground of the attachment.” In the course of the opinion the 
Court said: 

“This warrant stated no ground, for to state in the alternative is 
to state neither the one nor the other fact. Such an alternative state¬ 
ment of grounds results in a mutual exclusion.” 

The provision of the rule of the Municipal Court that the notice 
shall contain the name and address of the surety is obviously in¬ 
tended to put the opposite party in possession of the name of the 
particular person who is to be offered, in order that that person s 
financial responsibility may be investigated, and if found 
9 insufficient constitute’ the basis of a valid objection to the 
acceptance of that person by the judge of the Municipal 
Court. If the partv desiring to appeal from the judgment of the 
Municipal Court may serve a notice stating that for the surety on the 
undertaking he offers the names of two persons in the alternative, 
either of them at his own election to be actually offered as surety at 
the time the undertaking is approved, he may pursue the same course 
with the names of one hundred persons. Such a construction of the 
rule requiring notice of “the name and address of the proposed 
surety” would be absurd, for any one of the one hundred might be 
actually presented in court as the surety at the time that the bond is 
to be executed, although up to that moment the opposite party would 
have no means of knowing the person who was, in fact, to be offered. 

A statement of the names of several persons in the alternative, any 
one of whom mav be offered at the time of the approval of the bond, 
is certainly therefore the statement of the name of no person in com¬ 
pliance with the requirement of the rule that thenotice shall contain 
“the name and address of the proposed surety.” As the rule also 
provides that without such notice or waiver thereof the approval of 
the undertaking shall not be operative, the actual approval of the 
undertaking by the judge of the Municipal Court is of no effect, the 
appeal is therefore not properly before this Court, and must be dis¬ 
missed. 


Motion to dismiss 


appeal granted. 

J. HARRY COVINGTON, 


Chief Justice. 
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10 Supreme Court of the District of Columbia. 

Thursday, March 8, 1917. 

Session resumed pursuant to adjournment, Mr. Chief Justice Cov¬ 
ington presiding. 

* * * * * * * 

Upon hearing the motion of plaintiff filed herein by jMr. H. W. 
Wheatley, who specially appears for said motion, to dismiss the ap¬ 
peal herein from the Municipal Court for the reason that no sufficient 
notice of appeal was given, or, of approval of surety on the appeal 
bond, by appellants to plaintiff, it is considered that said motion be, 
and it is hereby granted, with costs versus appellants and Albert Sig¬ 
mund their surety, and the cause is remanded to the Municipal Court 
to be proceeded with according to law. 

Saturday, March i.0, 1917. 

Session resumed pursuant to adjournment, Mr. Chief Justice Cov¬ 
ington, presiding. 

* * * 5fc * * afc 

Now come here the defendants by their Attorney of record in open 
Court, and note an appeal to the Court of Appeals of the District of 
Columbia, from the judgment entered in this cause or the 8th day of 
March, 1917, and the penalty of the bond on said appeal to operate 
as a supersedeas is hereby fixed in the sum of Seven hundred dollars 
($700). 

11 Memorandum . 

i 

March 15, 1917.—Supersedeas bond approved and filed. 

* I 

Assignment of Errors. 

Filed March 27, 1917. j 

* * * * * * | * 

First. The court erred in granting appellee’s motion for judgment 
dismissing the appeal from the Municipal Court. 

Second. The court erred in refusing to allow 7 appellant to amend 
the notice of appeal in the Municipal Court by striking out the words 
"or Aaron Goldstein”, as requested by said appellant in his brief filed 
in the lower court. 

TEPPER & GUSACK, 
Attorneys for Appellant. 
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Designation for Transcript of Record. 

Filed April 10, 1917. 
***** 


In making up transcript of the record in the above entitled cause, 
the clerk will please include the following: 

1. Plaintiff's affidavit of merit. 

2. Defendants’ affidavit of defense and notice of recoupment, 

3. Notice of appeal from the Municipal Court of the Ins- 
12 trict of Columbia to the Supreme Court of the District of 


Columbia. . 

4. Plaintiff’s objection to approval of appeal bond and notation 

thereof by the Judge of the Municipal Court. _.. . . 

5 Plaintiff’s special motion in the Supreme Court of the District 
of Columbia to dismiss appeal from the Municipal Court. (Omit 

notice of hearing.) , . , 

6. Order of Court dismissing defendants appeal and memoran¬ 
dum opinion of the Court thereon. 

7. Memorandum of bond. 

8. This designation. 

9. Assignment of Errors. TEppER & GUSACK , 

Att’vs for Appellant. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Colvmhia, ss: 

I John P. Young. Clerk of the Supreme Court of the District of 
Columbia, herebv certify the foregoing pages numbered from 1 to 
12. both inclusive, to be a true and correct transcript of the recoid 
according to directions of counsel, herein filed, copy of which is made 
part of this transcript, in cause No. 59877 at Law, wherein F. II. 
Fromm tradin" as F. II. Fromm & Co., is Plaintiff and Bainey 
Liebman and Abraham Liebman, trading as Liebman Bros are De¬ 
fendants, as the same remains upon the files and of record m said 

^testimony whereof. I hereunto subscribe my name and affix the 
seal of said Court, at the City of W ashington, in said District, this 

17th day of April, 1917. 

TSeal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Cleric. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3086. Barnev Liebman et ah, &c., appellants, vs. F. H. 1 romm vi . 
Court of Appeals, District of Columbia. Filed Apr. 20, 1917, 

Henry W f Hodges, clerk, 
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IN THE 


Court of Appeals of the District of Columbia 


Barney Liebman and Abraham 
Liebman, trading as Liebman 
Brothers, 

Appellants 


vs. 


V No. 3086 


F. H. Fromm, trading as F. H. 
Fromm & Co. 

Appellees J 


STATEMENT OF FACTS 

This is an appeal from an order of the Supreme Court of 
the District, by the appellant, defendant below, dismissing 
his appeal from a judgment of the Municipal Cotirt of the 
District in favor of the appellee, on the ground of an irreg¬ 
ularity in the notice of appeal in said Municipal Court. Rule 
15 of the Municipal Court regulates the manner'in which 
appeals may be taken from that Court to the Supreme Court 
of the District, and provides that in all cases whete a bond 
or undertaking is required to be approved by the Court, such 
approval should not be made except upon two clear days’ 
notice to the opposite party, and that said notice should con¬ 
tain the name and address of the proposed surety or in case 
of a corporation surety, then the name and address of the 
resident agent of said corporation. In this case the proper 
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notice was given, but two sureties with their respective 
names and addresses as required by the rule, were given in 
place of one, and the appellee was advised that either one 
or the other would be offered as surety on the bond. On the 
appointed day when one of these sureties was offered, ap¬ 
pellee appeared generally by his counsel, and objected to the 
form of notice, which objection was overruled by the judge 
of the Municipal Court, and appellee’s counsel thereafter 
proceeded to examine the surety and made no objection to 
his sufficiency. Thereupon the Court approved the bond and 
the appeal was sent up to the Supreme Court of the District. 
In the latter: Court, the appellee appeared specially and 
moved to dismiss the appeal on the grounds stated, which 
motion was granted. An application to the District Supreme 
Court by the appellant for leave to amend the notice by 
striking therefrom the word “or” and the name of one of his 
sureties was refused. 


ARGUMENT 

It will be immediately observed that the question in this 
appeal is not whether any substantial harm resulted to the 
appellee by reason of the alleged irregularity hereinabove 
referred to, but whether the rule requiring notice shall be in¬ 
terpreted with such technical strictness that appellant shall 
be deprived of his right to a trial by a jury and his day in 
Court to assert his property rights. 

In the first place it is urged that this is not a case where 
there is a total absence of notice as in fact there actually 
was notice in regular form with the exception that it warned 
the other side that one of two sureties would be offered and 
their names and addresses were given. It is not contended 
that counsel for appellee was misled in any way or intimated 
that he did not look into the financial condition of both of 
the sureties so that the actual purpose of the notice was ac¬ 
complished and surely no court of justice, particularly the 
Municipal Court of the District, which is required to regard 
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the equity of a case as well as the legal aspect, will disregard 
the purpose and reason of the rule and give it an interpreta¬ 
tion that will make of the rule a trap and resultj in a mis¬ 
carriage of justice. The Courts have, as was to be expected, 
consistently ruled against such trivial, and we might add 
captious objections as these, thus: 

“It might be laid down as a general rule that a bond 
or undertaking or other security on an appeal must be 
substantially in the form provided for by the Statute 
and that the appellees or the defendants in error are 
entitled to one which, both in fact and form, i^ sufficient 
to afford them absolute protection to the extent pre¬ 
scribed by the Statutes. ... So under the statutory 
directions to the courts to look at the substajnce rather 
than the form in interpreting appeal bond, it was held 
that the fact that such instrument was in the form of 
an undertaking instead of a bond, did not invalidate 
it.” 3 C. J. Sec. 1173, Wilson vs. Morrell, 5 Wash. 654 
32 Pac. 732. 

“As a general rule, statutory directions to rulesp of Court 
as to mode or form of approval (appeal bonds) must be fol¬ 
lowed, although mere irregularities or immaterial departures 
from the statute or rule will not render the approval insuf¬ 
ficient.” | 

Rawson vs. Dofner, 143 Mass. 76. 

Burdett vs. Marshall, 3 Tex. 24. 

Roe vs. Bridges, 31 S. W. 317. 

The main question, of course, is if the Supreme Court of 
the District has jurisdiction over the case. We submit that 
a mere approval by the court, where notice, however irreg¬ 
ular, is given, is conclusive upon this court, and is supported 
by the following: 

“Where made ex-parte on a notice, the approval by 
the trial judge or clerk is ordinarily conclusive, unless 
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fraud in misrepresenting the pecuniary condition of the 
sureties or material change therein or in the circum¬ 
stances of the case, or the parties, or in the pecuniary 
conditions of the sureties arising.” 

Mex. Construction Co. vs. Reusens, 118 U. S. 49. 

Railway Co. vs. Schutte, 100 U. S. 644. 

Martin vs. Powder Co., 93 U. S. 302. 

Mere mistakes or informalities in a notice of appeal does 
not vitiate the notice as long as they do not mislead, and the 
notice given the answer and information as to the proper 
parties. 

Fisher vs. Tomlinson, 40 Ore. 111. 

Embree vs. McLennan, 18 Wash. 651. 

24 Cvc. page 682, lays down this principle: 

“The approval of an appeal bond or recognizance by 
the Justice determines the sufficiency of the sureties and 
even if the undertaking is defective, the appeal is taken, 
and it is the duty of the adverse party to follow the case 
to the appellate court.” 

Page 690 of the same volume, paragraph 5-C, holds: 

“Where notice of appeal is defective, the remedy is 
by motion to dismiss appeal in the appellate court, but 
a defective notice may be amended in the appellate 
court, unless the defect is one which goes to the juris¬ 
diction of the court.” 

There are numerous cases supporting each of the doc¬ 
trines laid down in the text quoted. Some of the cases 
support Cyc.’s doctrine that where the bond itself is de¬ 
fective the appeal would not be dismissed, but opportunity 
be given for amendment, thus: 

Jacobs vs. Morrow, 21 Neb. Rep. 233: 
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“Where a bond for an appeal filed within the time 
required by law has been duly approved by the proper 
officer, said appeal will not be dismissed, although some 
of the formal requirements of the statute have not been 
complied with, if the defects can be cured by amend¬ 
ment or the filing of a new bond.” 

Savings Asso. vs. Johnson, 70 Neb. 753: 

“An appeal bond signed only by the judgment 
debtors, if approved by the Justice rendering: the judg¬ 
ment is sufficient to confer jurisdiction on appellate 
court to have the defect corrected.” 

| 

Walrath vs. Klock, 22 N. Y. Appellate Div. 220: 

“The County Court has power to amend aj notice of 
appeal from a judgment of a Justice of the| Peace by 
correcting the date at which judgment is therein stated 
to have been rendered.” 

O’Reilly vs. Block, 23 N. Y. Supp. 670: 

“A notice of appeal from a Justice of the Peace to 
the County Court demanding a new trial in tfie County 
Court, when appellant is not entitled thereto, may be 
amended by striking out said demand, where it is shown 
by the uncontradicted affidavit of appellant’s attorney 
that he prepared the original notice of appeal and erased 
the demand for a new trial, but his clerk wh<j> prepared 
the copy of the notice served on respondent failed to 
make the erasure and that the demand has bfeen erased 
from the notice served on the trial justice.” 

“Where a Justice of the Peace endorsed oil his min¬ 
utes of the trial a memorandum rendering th^ judgment 
in a specified sum, stated the amount of dajnages and 
costs separately, the judgment is not invalidated by fail¬ 
ure of the Justice to enter it on his docket, and an appeal 
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may be taken therefrom though Code Civil Proc. par. 
3046, provides that an appeal must be taken within 20 
days after entry of the judgment of the Justice’s docket. 

In Mex. Construction Company vs. Reusens, 118 U. S., 
49, the court ruled that: 

Motion to require plaintiff in error to furnish addi¬ 
tional security, not because plaintiff’s condition has 
changed since the security was taken but because an¬ 
other surety ought to have been required before the at¬ 
tachment was discharged, will not be granted, as this 
was one of the facts existing at the time the security 
was accepted, and not open to consideration on review. 

In Martin vs. Powder Company, 93 U. S., 302, the Court 
held that: 

“New security on writ of error will not be ordered 
where, since the security was filed, there has been no 
change in the circumstances of the case, or of the 
parties or of the sureties.” 

While the above cases do not present the exact question in 
the case of bar, they certainly lay down the general policy 
with respect to construction of rules governing bonds and 
undertakings. Counsel for appellant in the lower court re¬ 
ferred to Larrabee vs. Morrison, 15 Minn., 196, as being in 
conflict with the above principles, but an examination of the 
facts in that case, will disclose that the notice of appeal 
there was held defective because the notice was not signed 
either by appellant, his agent, or attorney, and therefore 
was held to be no notice at all. 

This Court has in Richards Brick Company vs. Rothwell, 
18 App. D. C., 516, stated a dictum which is applicable to this 
case. In that case a motion was filed to dismiss the appeal 
on the ground that an appeal bond was approved by one of 
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the Justices of the Supreme Court of the District without 
notice of any kind having been first given to the appellee to 
show cause against the approval. The Court while declaring 
that the failure to give such notice is an irregularity which 
did not nullify the appeal on the ground th? : under rule 10 
of the Court then in force, no such notice is required as a 
prerequisite to the approval of the bond by the Justice be¬ 
low, went on to say by way of obiter dicta, on page 546, as 
follows: “The matter cannot be controlled to thfe extent of 
nullifying the bond after approval, because of the non- 
compliance with a rule of the Court below, requiring notice 
to be given to the appellees to show cause against the ap¬ 
proval of the bond proposed for approval.” 

In McKinley vs. Bundy, 41 App. D. C., 7, this Court also 
held: 

i 

“That no rule of Court can abrogate or impair the 
right of a litigant to prosecute his appeal to the Supreme 
Court of the District under sections 30 anh 31 of the 
Code of the District.” 

The learned judge who granted the motion irk the lower 
court based his decision on the case of Cronin vs. Crooks, 
143 N. Y., 352, but falls into error by failing to!distinguish 
that that was an attachment suit which is an extraordinary 
statutory proceeding and it is needless to refer this Court to 
the numerous decisions that technical compliance with all 
prerequisites in a case of that sort is necessary to confer 
jurisdiction upon the court. Indeed an examination of the 
opinion in that case will disclose that the court predicates 
the decision upon that theory in these express terms: “A 
question of law was raised as to the power of the Court to 
grant such warrant.” The Court also fell into error by as¬ 
suming the false hypothesis that if an appellant! is allowed 
to offer one of two sureties in the alternative, he might give 
the names of twenty or for that matter 200 persons and 
thus put the opposite party to the task of investigating the 
sufficiency of that many different parties. Thq fallacy of 
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that reasoning lies in the assumption that a court will not be 
able to distinguish what is a reasonable notice and designa¬ 
tion of sureties, and what is unreasonable and absurd. In¬ 
deed we urge that a court ought to allow the designation of 
at least two sureties in the alternative as a convenience and 
necessary protection to appellants for the reason that the 
time for appeal is limited by a rule of Court and it may 
happen, as it often does, that the production of the one 
surety designated in the notice becomes impossible by reason 
of sickness, death or other unavoidable circumstances when 
the appellant might be too late to give a new notice in time. 
It certainly does not work a hardship upon the opposite 
party to investigate two instead of one. 

We also respectfully call the attention of this Court to the 
very evident fact that counsel for appellee waived the 
point he is raising by his appearance in the Municipal Court 
and examination of the surety offered, and raising no objec¬ 
tion to his sufficiency and thereafter waiting for months be¬ 
fore raising this question in the Supreme Court. 

In McKinley vs. Bundy, supra, the Court says: 

That you can offer a bond for approval at any time 
within the six days and serve notice upon the opposite 
party after the expiration of six days. 

Assuming that no notice of any kind was served upon 
appellee of the giving of the bond in this case, the fact re¬ 
mains that a bond was offered within the six days, and coun¬ 
sel had actual notice by being present and examining the 
surety and that the bond was approved by the Municipal 
Court and for that reason alone we submit the order of the 
lower court in granting the motion to dismiss, should be re¬ 
versed. 

Respectfully submitted, 

Jos. L. Tepper, 

Samuel V. Gusack, 

A. L. Newmyer, 

Attorneys for Appellant . 
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This is an appeal from an order granting a motion to 
dismiss an appeal from the Municipal Court. The ground 
of the motion was that the notice of appeal given by the 
appellant was not sufficient in that it was in th^ alternative 
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and specified that one or another surety would be offered. 

Rule 15, Section 2, of the Rules of Practice established 
by the Supreme Court in General Term, in accordance 
with law, for: the government of the Municipal Court 
provides, (Section 2) : 

"In all cases after suit filed, where a bond, under¬ 
taking. or security, is required by law or these rules 
to be approved by the court, such approval shall not 
l>e made except upon two clear days’ notice of applica¬ 
tion for said approval in writing to the opposite party 
in interest or his attorney or waiver thereof in writing 
by said party, or attorney, and without such notice 
or waiver such approval shall not be operative. Such 
notice shall contain the name and address of the 
proposed surety, or in case of a corporation surety, 
then the name and address of the resident agent of 
such corporation.” 

After the judgment had been rendered for the 
plaintiff, the defendant filed a notice of appeal (page 4 of 
the record) that he would “Offer Albert Sigmund, resid¬ 
ing at 2802 28th Street North West, or Aaron Goldstein, 
residing at 1030 North Capitol Street, North West, as 
surety on the undertaking to be entered into herein.” 

The plaintiff i objected in writing in the Municipal Court 
(page 4 record) to the approval of this appeal bond on 
the ground here urged. The defendants insisted upon the 
sufficiency of the notice, although, plaintiff’s objection was 
made in the Municipal Court in time for the defendants 
to have corrected such error by the service of a new notice 
had they so desired. The Municipal Court overruled the 
objection of the plaintiff and approved the bond. Plaintiff, 
when called upon to respond to a citation on appeal in the 
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Supreme Court specially appeared and moved to dismiss, 
(Rec. 4) which motion was granted. This appeal was 
taken from that order. 


ARGUMENT. 

Rule fifteen of the Municipal Court was established by 
the Supreme Court in General Term on the lCfth day of 
July, 1914, by authority of Section 8 of the Code. It is 
substantially the same (its terms identical so far as this 
controversy is concerned) as Rule twenty of the Rules of 
Practice before Justices of the Peace, established by order 
of the General Term June 23, 1903. which received the 
construction of this court in Fowler vs. Quigley, 38 Ap¬ 
peals, D. C. 216, wherein this court said: 

“The requirement of notice to the opposite party, 
is not in the interest of appellant but in the interest 
of that party (appellee). There is nothihg in this 
requirement inconsistent with the statute.j The re¬ 
quirement is rather in aid of the statute. 

This court had the same rule under consideration in 
United States, ex-rel. McKinley vs. Bundy, 41 Appeals, D. 
C., page 11, where it said: 

“The notice to the opposite party given under the 
rule was for the purpose of enabling that party to 
submit to the judge any facts tending to show that 
the undertaking did not answer the requirements of 
the statute. In other words, this rule, as we construe 
it, is not inconsistent with, but in aid of the statute. 

The same rule was also before the court in the case of 
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Bundy vs. United States, Relation of Darling, 25 App. 
D. C. 459. 

If the purpose of the rule was to require appellant to 
apprise the appellee of the name of the surety, it is 
respectfully submitted, that the purpose of the rule would 
not be served by giving the name of one or another, because 
a statement that one or another will be offered is a state¬ 
ment of neither. Only two days are allowed for the ap¬ 
pellee to make investigation of the financial status of the 
surety offered, and surely he is not required to make 
investigation of such names as the parties care to submit, 
when the rule requires that “The name and address of 
the proposed surety shall be given.” 

An analysis of the notice (page 4 record) shows, it is 
respectfully submitted, that neither name was specified. 

Entiieh' apart irom judicial decision, but in conformity 
with the rules of English construction, it is respectfully 
submitted that a specification in the disjunctive or in the 
alternative is the specification of neither. In specifying 
one or another, neither is specified. \'et the rule requires 
one to be specified. 

It is respectfully submitted that if two can be given in 
the disjunctive.! more also may be given yet the court is 
asked by the appellant to lay down an indefinite rule (al- 
ways a fruitful source of litigation) as to how many can 
be given. 

Viewing the subject matter from the stand point of 
authority, it is also respectfully submitted, that the courts 
have held that the specification of one or another is the 
specification of neither. The court's attention is respect¬ 
fully called to the case of Cronin vs. Crooks, 143 N. Y. 
352 and the cases recited in 11 Anno. Cases 27. Attempt 
is made by the appellant to distinguish the doctrine there 
applied by arguing that these were statutory proceedings 
by way of attachment. Whether the proceeding there was 
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by way of attachment or not, the court applied the rule 
respecting disjunctive averments and there would seem to 
be no reason why disjunctive averments in attachment 
should be held as a specification of neither averment and 
disjunctive averment respecting appeals should be held! 
otherwise. Both the rule and the statute require certain 
information to be given to the adversary. Botfi are statu- 
atory (the rule is the equivalent of a statute), both require 
certain notices and the broad ground of the decisions in 
the cases cited is the identical point urged here. 

Notices of appeal as required by law must be in con¬ 
formity with the statute or rule. Cyc, Vol. 24, page 688; 
Webster vs. Hopkins, 11 Howard, Pr. 140; !parabee vs. 
Morrison, 15 Minn, 196. 

Appellants’ contention that the objection of (he appellee 
was waived by continued presence in the Municipal Court, 
after the objection had been overruled, is njiet by the 
transcript, which fails to show that fact. It js not alto¬ 
gether clear how the appellee could have entered a special 
appearance in the Municipal Court after a general appear¬ 
ance had been entered by the filing of the suit and trial of 
the case. The appellee did all that he could by making 
the objection seasonably in the Municipal Court and within 
such time as the appellants could have corrected the error 
had they cared to do so. The Municipal Court over the 
objection of the appellee approved the bond. 

The record is the only means by which the Court can 
be apprised of what transpired in the Municipal Court, 
but assuming the premise of counsel’s argument to be 
true, for the purpose of this argument, it is jrespectfully 
submitted, that appellee’s counsel was not compelled to 
abandon his client at the hearing in the Municipal Court 
simply because the Municipal Court judge took! a dififerent 
view of the law. The point might be preserved and heard 
on appeal in accordance with the doctrine of the Supreme 
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Court in Ilarkness vs. Hyde, 98 U. S. (8th Otto) 476; 
25 Law, Ed. 237. 

As no general appearance had been entered in the 
Supreme Court, the appellee thought it wise not to make 
such motion as he had there to make under general ap¬ 
pearance. and entered a special appearance, so that that 
court has never acquired jurisdiction. 

It is urged by the appellants that the doctrine applied by 
this Court in Richard Brick Co. vs. Rockwell, 18 App. 
D. C. 516, should be applied here. That case held that 
the matter of the approval of a bond on appeal from the 
Supreme Court of the District to this court was governed 
by the rales of this court and as the rales of the Court 
of Appeals did not require notice and the rules of the 
lower court were inapplicable, no notice was required. Here 
the undisputed fact is that the rules of the Municipal Court, 
made by the Supreme Court in General Term for the gov¬ 
ernment of the Municipal Court, require the notice, this 
court has held the rule valid and binding, and the question 
is whether the appellants complied with that rule. 

It is, therefore, respectfully submitted that the notice 
of the approval of the bond was not a sufficient notice, 
and that the judge of the Municipal Court should not have 
approved the bond under the notice, but should have re¬ 
quired the appellants, before approving the bond, to have 
given notice required by law. The language of the rule is 
“Without such notice * * * such approval shall not 

be operative." If the approval is not operative because 
of the failure to give proper notice, then, it is respectfully 
submitted, that the appellants have no appeal bond, the 
appeal was not properly in the Supreme Court and the 
learned Justice thereof was right in dismissing it. 

Respectfully submitted. 

H. WIN'SHIP WHEATLEY, 
Attorney for Appellee. 




